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RECENT CASES 691 

The early English rule gave all extraordinary dividends declared dur- 
ing the life estate to the corpus and not to the income. Brander v. Brander, 
4 Ves. Jur., 800. The later English rule is that scrip dividends are capital 
and go to the remainderman even though declared from profits earned 
after the death of the testator. Bouche v. Sproule (1887), L. R., 12 App. 
Cas., 385. This rule is followed in America by the United State Supreme 
Court and some of the States, being known as the Massachusetts rule. 
Gibbons v. Mahon, 136 U. S., 549; Greene v. Bissell, 79 Conn., 547; Rand 
v. Hubbell, 115 Mass., 461. The criterion of the Massachusetts rule is 
whether the dividend is one of scrip or one of cash. Minot v. Paine, 99 
Mass., 101. The Rhode Island courts have a somewhat similar rule in 
that they in general prefer the remainderman to the life tenant. Parker 
v. Mason, 8 R. I., 427 ; Greene v. Smith, 17 R. I., 28. The Pennsylvania 
rule makes the time of the earnings its criterion, awarding the scrip divi- 
dend to the remainderman upon finding it declared from earnings prior 
to the life estate's inception; Smith's Estate, 140 Pa., 344; but if accumu- 
lated after the formation of said life estate, then to the life tenant as 
income, this being the prevailing rule. Thomas v. Gregg, 78 Md., 545 ; 
Pritchett v. Nash, 96 Tenn., 472. The New York rule, repudiating both 
above rules, treats the dividend as accruing in its entirety to the life tenant 
as of the date when it is declared. Hite v. Hite, 93 Ky., 257; Re Ker- 
nochan, 104 N. Y., 618. 



Master and Servant — Wrongful Discharge of Servant — Damages. 
— Helfferich v. Sherman, 134 N. W., 818 (S. D.).—Held, that an 
employee suing, before the expiration of the period of his employment, 
for his wrongful discharge, may recover damages for the unexpired term 
of employment, though the trial is had before that time. 

While it is unquestionably the general American rule that on an action 
for breach of contract a wrongfully discharged employee may recover a 
prima facie amount, by way of damages, equivalent to his wages at the 
contract rate for the entire contract period of employment, if his action is 
brought after the expiration of the contract term; yet there is a rather 
slender line of cases holding that if his action is brought before the expir- 
ation of the contract term of employment, his recovery will be restricted 
to damages sustained up to the commencement of the action. Hamlin v. 
Race, 78 111., 422; McCormick Harvesting Mach. Co. v. Cordsiemon, 101 
111. App., 140. Other decisions, in similar cases, permit the recovery of 
damages sustained up to the time of the trial, but rigidly exclude the 
recovery of all prospective damages. Darst v. Mathieson Alkali Works, 
81 Fed., 284; McMullan v. Dickinson Co., 60 Minn., 156. It would appear, 
however, that the best authority will now allow a wrongfully discharged 
employee, suing on the breach of contract, to recover damages for the 
whole period of the contract, even when his action is brought before the 
contract period of employment was originally intended to expire. Pierce 
v. Tennessee, etc., Co., 173 U. S., 1 ; Wilke v. Harrison Bros., 166 Pa., 202; 
Stearns v. Lake Shore & M. S. R. Co., 112 Mich., 651. In all such cases' 
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the damages for the period between the breach of the contract and the time 
of the trial may be mitigated in favor of the employer if he shows that the 
discharged employee secured other remunerative employment during the 
period in question, or by the exercise of reasonable enterprise might have 
done so. Leatherberry v. Odell, 7 Fed., 641 ; Gordon v. Brewster, 7 Wis., 
355. In a like manner the probability of an opportunity for such employ- 
ment may be shown in mitigation of the prospective damages of the 
employee. Pierce v. Tennessee, etc., Co., supra; Boland v. Glendale Quarry 
Co., 127 Mo., 520. 



Militia — Enlistment of Minor. — Acker v. Bell, 57 Sou. (Fla.), 356. 
— Held, that under the Constitution and laws of Florida, a minor over the 
age of 18 years is bound by his enlistment into the military service of the 
State, even though the consent of his parents was not obtained for such 
enlistment. 

At common law an enlistment of a minor was not voidable, either by 
the infant himself or by his parent or guardian. King v. Inhabitants of 
Lytchet, Matraverse, 1 Man. & Ry., 25 ; Commonwealth v. Gamble, 1 1 
Searg. & R. (Pa.), 93. For such enlistment is not a contract only, but 
also effects a change of status. Grimley's Case, 137 U. S., 147; Morrissy's 
Case, 137 U. S., 157. In some jurisdictions the contract of enlistment 
has been held incapable of avoidance by the infant himself, though made 
without consent of parent or guardian ; Porter v. Sherburne, 21 Me., 258 ; 
In re Dewey, 11 Pick. (Mass.), 265; but voidable at the instance of parent 
or guardian. McConologue's Case, 107 Mass., 154; Matter of Dobbs, 21 
How. Pr. (N. Y.), 68; Ex parte Burke, 4 Fed. Cas., 2156a. Under cer- 
tain statutes, however, the enrollment of a minor is void unless made with 
consent of parent or guardian. In re Kimball, 9 Law Rep. (Mass.), 500; 
Iu re Carlton, 7 Cow. (N. Y.), 471. But this does not apply to enlist- 
ment in voluntary organizations mustered into service by the Federal 
government. Lanahan v. Berge, 30 Conn., 438 ; United States v. Lipscomb, 
4 Grat. (Va.), 41. 



Sales — Implied Warranty of Soundness — Food. — Dulaney et al. 
v. Jones & Rogers, 57 So., 225 (Miss). — Held, that a seller of provisions 
intended for human food impliedly warrants soundness; but this is not 
true in the case of sale of feed for animals. 

Where personalty is bought for a particular purpose known to the 
seller and the buyer does not inspect the goods, but trusts to the judgment 
of the seller, there is an implied warranty that the goods will be reason- 
ably fit for that purpose. Troy Grocery Co. v. Potter, 139 Ala., 359; Burch 
v. Spencer, 15 Hun. (N. Y.), 504. Food sold for immediate human con- 
sumption by a dealer is impliedly warranted to be sound. Wiedeman v. 
Keller, 171 111., 93; Howard v. Emerson, 110 Mass., 320; Benjamen On 
Sales, p. 661. If a dealer sells to a dealer, or a non-dealer sells food, or 



